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cause shown, may require only an an-
nual balance sheet;

(2) A current quarterly statement of
income and surplus, except that the
Commission, for good cause shown,
may require only an annual statement
of income and surplus;

(3) An annual current balance sheet
and an annual current statement of in-
come and surplus to be certified by ap-
propriate certified public accountants;

(4) Semiannual current statement of
the book value or current market value
of any assets physically located within
the United States together with a cer-
tification as to the existence and
amount of any encumbrances thereon;

(5) Semiannual current credit rating
report by Dun and Bradstreet or any
similar concern found acceptable to
the Commission;

(6) A list filed semiannually of all
contractual requirements or other en-
cumbrances (and to whom the appli-
cant is bound in this regard) relating
to the maintenance of net worth;

(7) All financial statements required
to be submitted under this section
shall be due within a reasonable time
after the close of each pertinent ac-
counting period;

(8) Such additional evidence of finan-
cial responsibility as the Commission
may deem necessary in appropriate
cases.

(e) The following schedule may be ap-
plied to determine the minimum cov-
erage required for indemnification of
passengers in the event of nonperform-
ance of water transportation for those
operators who have not elected to qual-
ify by self-insurance; and can provide
evidence (in the form of an affidavit by
the operator’s Chief Executive Officer
or other responsible corporate officer)
of a minimum of five years of oper-
ation in United States trades, with a
satisfactory explanation of any claims
for nonperformance of transportation:

Unearned passenger revenue
(‘‘UPR’’) Required coverage

$0–$5,000,000 ................................ 100% of UPR up to
$5,000,000.

$5,000,001–$15,000,000 ................ $5,000,000 plus 50% of
excess UPR over
$5,000,000 subject to
an overall maximum
of $5,000,000 per
vessel.

Unearned passenger revenue
(‘‘UPR’’) Required coverage

$15,000,001–$35,000,000 .............. $10,000,000 plus 25%
of excess of UPR
over $15,000,000
subject to an overall
maximum of
$5,000,000 per ves-
sel and a
$15,000,000 overall
maximum.

Over $35,000,000 ........................... $15,000,000 overall
maximum.

(f) Revenues derived from whole-ship
charters, as defined in § 540.2(l), may be
exempted from consideration as un-
earned passenger revenues, on condi-
tion that, in the case of a new operator
or within 30 days of the execution of
the whole-ship charter if the operator
has a Performance Certificate for the
vessel in question: (1) A certified true
copy of the contract or charter is fur-
nished with the application; (2) The
chartering party attests that it will re-
distribute the vessel’s passenger ac-
commodations without charge; and (3)
A document executed by the chartering
party’s Chief Executive Officer or other
responsible corporate officer is submit-
ted by which the chartering party spe-
cifically acknowledges that its rights
to indemnification under section 3 of
Public Law 89–777 may be affected by
the reduction in section 3, Public Law
89–777, financial responsibility cov-
erage attributable to the exclusion of
such funds from the operator’s UPR.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990; 57 FR 41891, Sept. 14,
1992; 57 FR 62480, Dec. 31, 1992]

§ 540.6 Surety bonds.

(a) Where financial responsibility is
not established under § 540.5, a surety
bond shall be filed on Form FMC–132A.
Such surety bond shall be issued by a
bonding company authorized to do
business in the United States and ac-
ceptable to the Commission for indem-
nification of passengers in the event of
nonperformance of water transpor-
tation. The requirements of Form
FMC–132A, however, may be amended
by the Commission in a particular case
for good cause.

(b) In the case of a surety bond which
is to cover all passenger operations of
the applicant subject to these rules,
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such bond shall be in an amount cal-
culated as in the introductory text of
§ 540.5.

(c) In the case of a surety bond which
is to cover an individual voyage, such
bond shall be in an amount determined
by the Commission to equal the gross
passenger revenue for that voyage.

(d) The liability of the surety under
the rules of this subpart to any pas-
senger shall not exceed the amount
paid by any such passenger, except
that, no such bond shall be terminated
while a voyage is in progress.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990]

§ 540.7 Evidence of financial respon-
sibility.

Where satisfactory proof of financial
responsibility has been given or a satis-
factory bond has been provided, a Cer-
tificate (Performance) covering speci-
fied vessels shall be issued evidencing
the Commission’s finding of adequate
financial responsibility to indemnify
passengers for nonperformance of
water transportation. The period cov-
ered by the Certificate (Performance)
shall be indeterminate, unless a termi-
nation date has been specified thereon.

§ 540.8 Denial, revocation, suspension,
or modification.

(a) Prior to the denial, revocation,
suspension, or modification of a Cer-
tificate (Performance), the Commission
shall advise the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify and shall state the reasons therefor.
If the applicant, within 20 days after
the receipt of such advice, requests a
hearing to show that the evidence of fi-
nancial responsibility filed with the
Commission does meet the rules of this
subpart, such hearing shall be granted
by the Commission, except that a Cer-
tificate (Performance) shall become
null and void upon cancellation or ter-
mination of the surety bond, evidence
of insurance, guaranty, or escrow ac-
count.

(b) A Certificate (Performance) may
be denied, revoked, suspended, or modi-
fied for any of the following reasons:

(1) Making any willfully false state-
ment to the Commission in connection
with an application for a Certificate
(Performance);

(2) Circumstances whereby the party
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission;

(3) Failure to comply with or respond
to lawful inquiries, rules, regulations
or orders of the Commission pursuant
to the rules of this subpart.

(c) If the applicant, within 20 days
after notice of the proposed denial, rev-
ocation, suspension, or modification
under paragraph (b) of this section, re-
quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such
hearing shall be granted by the Com-
mission.

§ 540.9 Miscellaneous.
(a) If any evidence filed with the ap-

plication does not comply with the re-
quirements of this subpart, or for any
reason fails to provide adequate or sat-
isfactory protection to the public, the
Commission will notify the applicant
stating the deficiencies thereof.

(b) Any financial evidence submitted
to the Commission under the rules of
this subpart shall be written in the full
and correct name of the person to
whom the Certificate (Performance) is
to be issued, and in case of a partner-
ship, all partners shall be named.

(c) The Commission’s bond (Form
FMC–132A), guaranty (Form FMC–
133A), and application (Form FMC–131)
forms are hereby incorporated as a part
of the rules of this subpart. Any such
forms filed with the Commission under
this subpart must be in duplicate.

(d) Any securities or assets accepted
by the Commission (from applicants,
insurers, guarantors, escrow agents, or
others) under the rules of this subpart
must be physically located in the
United States.

(e) Each applicant, insurer, escrow
agent and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee. In any instance in which the
designated agent cannot be served be-
cause of its death, disability, or un-
availability, the Secretary, Federal
Maritime Commission, will be deemed
to be the agent for service of process. A
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